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nance prohibiting lumber yards within a prescribed residence district 
in the city of Los Angeles was upheld as a valid exercise of the po- 
lice power granted directly to all cities by the section referred to. 
The court does not declare the ordinance to concern a "municipal 
affair," and as an inference from the current of decisions on the phrase, 
it would hesitate to do so. 

Whether Section 6 is in theory to be accepted as a qualifica- 
tion of Section 11, or vice versa, is too intricate a question, under 
the existing uncertainty of application of Section 6, to be taken up 
here. xo 

A. B. S., Jr. 

Corporations: Sale of Stock: Recission After Insolvency. — The offi- 
cers of the defendant bank asked the petitioner and appellant to pur- 
chase certain shares of its capital stock, falsely representing to him 
that the bank was in a flourishing condition. The petitioner, relying 
upon these statements, purchased 100 shares for $12,000. The bank 
was, in fact, insolvent at the time of the agreement. The petitioner 
did not know, nor did he have any means of learning of the fraud, un- 
til the bank was adjudged insolvent. He then elected to rescind and no- 
tified the receiver. The trial court on demurrer denied appellant's peti- 
tion of intervention. 

On appeal the judgment was reversed, 1 the District Court of Appeal 
holding that after the adjudication of insolvency the creditors do not 
have such an interest in the assets as will prevent rescission by a stock- 
holder who has become such by fraud. A petition for hearing in the 
Supreme Court was denied. 

As this is the first time that the question has arisen in California, 
the court was not bound by any precedent. It is interesting to note 
that the rule adopted is that followed in the minority of American 
cases. 2 

The weight of American authority is to the effect that after the 
adjudication of insolvency the receiver holds the assets as a trust fund 
for the benefit of creditors. 8 It is to be noticed, however, that in the 



10 The "municipal affairs" amendment will be more fully discussed 
in an article by Professor William Carey Jones in the next number 
of the California Law Review. 

1 People v. Cal. Safe Deposit & Trust Co. (O. M. Goldaracena, in- 
tervening petitioner), (July 12, 1912); 126 Pac. 516; Petition for hearing 
in Supreme Court denied, 126 Pac. 520 (Sept. 10, 1912). 

2 Newton Bank v. Newbegun, 74 Fed. 135; 33 L. R. A. 727 (1896); 
Beal v. Dillon, 5 Kans. App. 27; 47 Pac. 317 (1896); Florida Land Co. 
v. Merrill, 52 Fed. 77 (1892); Stufflebean v. De Lashmut, 83 Fed. 449 
(1897); Duffield v. Barnum Wire Co. (dissenting opinion), 64 Mich. 
293; 31 N. W. 310 (1887). 

3 Scott v. Latimer, 89 Fed. 843 (1898); Moosbrugger v. Walsh, 35 
N. Y. S. 550 (1895); Michener v. Payson, 17 Fed. Cas. No. 9524 (1875); 
Sanger v. Upton, 91 U. S. 56 (1875); Duffield v. Barnum Wire Co., 64 
Mich. 293; 31 N. W. 310 (1887); Upton v. Hansbrough, 28 Fed. Cas. No. 
16801; Olive v. Knox Ins. Co., 22 How. 380 (1859). 
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best considered cases where the right to rescind was denied, the denial 
was based not upon the mere fact of insolvency but upon the ground 
that the purchaser had taken active part in the management,* or for 
some other cause which created an estoppel or amounted to laches. 5 
But leaving out such cases, there appear to be two distinct lines of 
authority not capable of being reconciled. It would seem that the 
minority rule, which has been adopted by our courts in the present 
case, is the better for it gives relief to all who have been defrauded 
either into buying stock or extending credit. 

In England the decisions agree with the prevailing American rule 
without a single dissent. 6 This is no doubt due in a measure to the 
Companies Act, 25 and 26 Vict. c. 89, which provides for a register of 
stockholders to which the public may have access. As no similar regis- 
ter is kept in the United States, the English decisions are not strictly 
applicable here. As the question in the case under consideration came 
up on demurrer, it was only necesary to decide the petitioner's right 
to rescission. The question of the petitioner"s right after rescission 
seems to be left open. Is he then a general creditor, or is he a pre- 
ferred creditor with the rights of a cestui que trust. It is possible that 
he can recover as a cestui. Because of its fraud, the bank is re- 
quired by Section 2224 of the Civil Code of California, to hold the 
money as an involuntary trustee for the defrauded purchaser. This 
relation of the parties cannot be changed by the adjudication of in- 
solvency and the intervening rights of creditors. 

It becomes important under the trust theory to trace the money in the 
hands of the trustees. If the cestui is unable to trace it to a specific 
fund, or if that fund has been dissipated, he may share "pari passu" 
with the creditors. 7 But if the cestui can trace the money into a speci- 
fic fund in which it has been mixed with funds of the trustee, it will be 
presumed, for the benefit of the cestui, that the money drawn out is 
drawn from the trustee's own part of the fund, and so long as the 
amount in the mingled fund is equal to or greater than the amount of 
the trust money, the cestui may assert his claim thereto. 8 The doc- 



*Ruggles v. Brock, 6 Hun. 164 (1877); American Bldg. Assn. v. 
Rainbolt, 48 Nebr, 434; 67 N. W. 493 (1896). 

sWeisinger v. Mach. Co. (Va.), 20 S. E. 361 (1894); Upton v Tri- 
bilcock, 91 U. S. 45 (1875); Tierney v. Parker, 58 N. J. E. 117; 44 Atl. 151 
(1899); Ferrar v. Walker, 28 Fed. Cas. No. 4679; Payson v. Stover, 19 
Fed. Cas. No. 10863 (1873); Upton v. Englehart, 3 Dill. 496; 28 Fed. 
Cas. No. 16800 (1873). 

« Oakes v. Zurquand, L. R. 2 H. L. 325 (1867) ; Stone v. City and 
County Bank, L. R. 3 C. P. Div. 282 (1877); Henderson v. Royal Brit- 
ish Bank, 90 E. C. L. 356 (1858); Dosset v. Harding, 87 E. C. L. 524 
(1857). 

7 Lathrop v. Bampton, 31 Cal. 17 (1866); Byrne v. Byrne, 113 Cal. 
294; 45 Pac. 536 (1896); Orcutt v. Gould, 117 Cal. 294; 49 Pac. 188 
(1897). 

8 Elizalde v. Elizalde, 137 Cal. 634; 66 Pac. 369 (1902); Hewitt v. 
Hayes, 205 Mass. 362; 91 N. E. 332 (1910); In re Hallett's Estate. L. R. 
13 Ch. 696 (1880); Lewin on Trusts, *894 et seq. 
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trine that the first withdrawals will be applied to the first deposits has 
no application as between cestui and trustee. 9 The cestui may still 
claim the fund if diminished below the amount of the trust money, but 
such diminished fund cannot be increased by any subsequent deposits. 10 
So where there are a number of rights asserted to the diminished fund 
arising at different times, it is, for practical reasons, an advantage to 
share pari passu in all the assets with the creditors. 

W. H. S. 

Corporations: Stockholder's Liability on Debts Secured by Mort- 
gage. — A corporation borrowed money, as security for which it gave 
a real estate mortgage to the creditor. The note and mortgage coming 
due, the creditor, without foreclosing the mortgage, sued a stockholder 
for his proportion of the debt. The latter contended that section 726 
of the Code of Civil Procedure of California, providing that "there can 
be but one action for the recovery of any debt or the enforcement of 
any right secured by mortgage on real or personal property," operated 
as a bar to his liability. The United States Circuit Court of Appeals in 
Dolbear v. Foreign Mines Development Company, 1 held that, since 
under the Constitution of California, 2 a stockholder's liability is pri- 
mary, the creditor might recover from him, although the mortgage 
had not been foreclosed. This decision is in accord with Knowles v. 
Sandercock, 3 by which the majority of the Circuit Court of Appeals 
deemed themselves bound under the rule requiring them to follow the 
decisions of a state supreme court construcing state constitutional and 
statutory provisions. 4 The dissenting opinion by Judge Ross, however, 
declines to follow the California Court's decision in Knowles v. Sander- 
cock, doubtless considering that the rule of construction had not be- 
come settled by that case. Though the learned judge does not ex- 
plicitly make the point, he apparently thought the construction was so 
plainly violative of the clear language of the statute, that it could not 
be regarded as the law of the State of California. 5 



» Lewin on Trusts, *89S; Hayes v. Hewitt, 205 Mass. 362; 91 N. E. 
332 (1910). 

"Woodhouse v. Crandall, 197 111. 104; 58 L. R. A. 385 (1902); Board 
of Comm. v. Strawn, 157 Fed. 49; 15 L. R. A., N. S. 1100 (1907); Hewitt 
v. Hayes, supra. 

1 196 Fed., 646 (1912). 

2 Art. 12, Sec. 3. 

3 107 Cal. 629, 641-2; 40 Pac. 1047 (1895). 

* Swift v. Tyson, 16 Pet. 1 (1842); Leffingwell v. Warren, 2 Black 
599 (1862). 

sAlferitz v. Borgwardt, 126 Cal. 201, 208; 58 Pac. 460 (1899), where 
the late Mr. Justice Temple said: "Laws are not made by judicial de- 
cisions. The court simply determines the rights of the parties in that 
particular action . . . The decision has never been thought to have 
the force and effect of law except in that special controversy . . . 
Courts have never felt themselves bound by it as they are by a valid 



